STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

LADORI S G TUTSON
Petitioner,
Case No. 01-4316

VS.

DEPARTMENT OF CHI LDREN AND
FAM LY SERVI CES,

Respondent .
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RECOMMENDED CRDER OF DI SM SSAL

On February 21, 2002, an Order was entered that reserved
ruling on the Respondent's Motion to Dismss. The O der
directed the Petitioner to file an anended petition to fully
outline the basis for the claimfor relief. Such Arended
Petition was filed with the D vision of Admnistrative Hearings
on March 11, 2002.

Thereafter, the Respondent filed an Answer, Affirmative
Def ense, and Motion to Dismss Anended Petition. Having
reviewed the matter fully, and having considered the all egations
in a manner nost favorable to the Petitioner, for the reasons
set forth below, it is concluded that, as a matter of |aw, the
Fl ori da Conmi ssion on Human Rel ati ons should enter a Final O der

di sm ssing this case.



APPEARANCES

For Petitioner: Randy A. Fleischer, Esquire
4801 South University Drive
Suite 3070
Davi e, Florida 33328

For Respondent: Maryellen MDonal d, Esquire
Departnent of Children and Fam |y Services
1317 W newood Boul evard, Building 2
Tal | ahassee, Florida 32399-0700

STATEMENT OF THE | SSUE

VWhet her the Petitioner's Anended Petition should be
di sn ssed.

PRELI M NARY STATEMENT

On Novenber 2, 2001, the Florida Comm ssion on Human
Rel ati ons (Commi ssion) forwarded a Petition for Relief fromthe
Petitioner, Ladoris Tutson, nam ng the Respondent, Departnent of
Children and Fam |y Services, as the party that had commtted an
unl awf ul enpl oynent practice. Mre specifically, the claim
al l eged that the Respondent had unlawfully failed to pronote the
Petitioner due to her race and sought damages in the anmount of
$50, 000.

The Respondent filed a Motion to Dismss on January 16,
2002, and a tel ephone conference call was schedul ed to address
such notion. The parties were afforded a conference call on
January 29, 2002. As a result, an Order was entered on
February 21, 2002. The Order directed the Petitioner to file an

Amended Petition and provided the Respondent with an opportunity



to respond to the Anmended Petition. Both parties tinely
conplied with the O der.
The following facts are undisputed in this cause:

FI NDI NGS OF FACT

1. From approxi mtely COctober 15, 1979, through the tine
of the Anended Petition, the Petitioner has been enployed at the
South Florida State Hospital (Hospital).

2. Prior to October 31, 1998, the Hospital was operated by
the State of Florida through one of its agencies. The Hospital
was privatized on or about October 31, 1998, and is no | onger
managed by the State of Florida.

3. The Amended Petition alleged that:

On June 25, 1997, Gerald Driscoll, a white
male with | ess experience and qualifications
than the Petitioner was notified that he had
been pronoted into the position of Unit
Treatment and Rehabilitation Director which
Petitioner had applied for, as evidenced by
t he nmenorandum notifying Driscoll of the
appoi ntnment attached as Exhibit B.
Subsequently, the Petitioner conplained of
Vi ol ence in the Wrkplace/Hate Crines on
Cctober 1, 1997, after a wooden cross was

pl aced on her conmputer. The Petitioner
continued to suffer fromthis glass ceiling
whi ch prevented her from bei ng pronoted at
the SSF.S.H [Hospital] facility where there
are no blacks in supervisory positions.

4. On June 27, 1997, the Petitioner wote a nenorandum to
t he Comm ssi on conpl ai ni ng about the selection of M. Driscoll

The menor andum st at ed:



A bl atant canpai gn of racismreigns at South
Florida State Hospital. Most recently, the
hospital advertised for the position of Unit
Treatment and Rehabilitation Director. Two
(2) positions were to be filled as a result
of that advertisenent. Qualified applicants
were interviewed fromw thin the hospital
There were two (2) Afro-American and three
(3) Angl o- Saxon applicants. O the tw (2)
Afro- Anerican applicants applying, | net al
of the qualifications to fill one (1) of the
positions. Over the dissent of others on
the interviewwng conmttee, Patricia

Espi nosa Thonson (acting hospital

adm ni strator) re-advertised the
position(s).

5. The Menorandum apparently the Petitioner's second
attenpt to file a conplaint against the Hospital, recognized
that the prior conplaint had been referred by the Conmm ssion to
the Mam District EEO Ofice. The prior investigation of
di scrimnation had, according to the Petitioner, "w dened the
door to a continuance of racial discrimnation in the
pronotional practices at South Florida State Hospital." The
Petitioner alleged that the Mam D strict EEO Ofice had found
no fault "on the part of South Florida State Hospital and its
pronotional practices, giving [sic] South Florida State the okay
to continue its covert practice of racial discrimnation.”

6. On Septenber 12, 1997, the Conm ssion acknow edged
recei pt of the Petitioner's Menorandum of June 27, 1997, and, in

accordance with a Wbrksharing Agreement wth the Equal

Enpl oynment Cpportunity Comm ssion (EEOC), the conplaint was



forwarded to the Mam District Ofice of the EECC. This
conplaint (the Petitioner's second filing) is the subject matter
of the instant case. The Conmmi ssion's notice to the Petitioner
provi ded:

Wthin 35 days of notice of EEOCC s Letter of
Det ernmination regardi ng the above referenced
conpl ai nt, you may request the FCHR to
review the final finding and orders of the
EECC by requesting a Substantial Wi ght

[sic] Review.

7. There are no allegations in the Arended Petition
regarding the Mam District's Letter of Determ nation or when
such deci sion was reached. It is undisputed, however, that the
Conmi ssion did not issue its Notice of Determ nation until
Cct ober 9, 2001.

8. The Notice of Determ nation represented that the
Respondent was advi sed of the Petitioner's claimin January of
1998. The Notice of Determ nation also recognized that the
Respondent had asserted that the claimwas "tinme-barred” and
that it would not provide information regarding the claim

9. Based upon the inference found in Rule 60Y-5.003(4),
Fl orida Adm nistrative Code, the Comm ssion entered a
determ nati on of cause.

10. The last act of alleged discrimnation occurred on

June 17, 1997.



11. The Petitioner filed the Petition for Relief seeking
an adm ni strative hearing on Cctober 31, 2001.

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction over the parties to this proceeding. As to the
subj ect matter of these proceedings, as will be explai ned bel ow,
the conplaint is barred.

13. Section 760.11, Florida Statutes (1997), provided
adm nistrative and civil renedies for alleged violations of
chapter 760. Such statute required any person aggrieved by a
violation to file a conplaint with the Conm ssion within 365
days of the alleged violation. The Petitioner filed the
Menor andum conpl aint within 365 days of the |ast act of alleged
di scrimnation. Subsection (8) of the |aw provided:

In the event that the conm ssion fails to
conciliate or determ ne whether there is
reasonabl e cause on any conpl aint under this
section within 180 days of the filing of the
conpl aint, an aggri eved person may proceed
under subsection (4), as if the conmm ssion
determ ned that there was reasonabl e cause.

14. Subsection (4) of the |law authorized an aggrieved
party to pursue the matter adm nistratively or through a civi
action. Such subsection provided:

In the event that the conm ssion determ nes
that there is reasonabl e cause to believe
that a discrimnatory practice has occurred

in violation of the Florida Civil Rights Act
of 1992, the aggrieved party may either:



(a) Bring a civil action against the
person naned in the conplaint in any court
of conpetent jurisdiction; or

(b) Request an administrative hearing
under ss. 120.569 and 120. 57.

The el ection by the aggrieved person of
filing a civil action or requesting an
adm ni strative hearing under this subsection
is the exclusive procedure available to the
aggri eved person pursuant to this act.

15. Thus, based upon the law at that tinme, at the
concl usion of the 180 days, the Petitioner was entitled to (a)
bring a civil action, or (b) request an adm nistrative hearing.
The Petitioner did neither.

16. As a matter of law, when the Commi ssion failed to
issue a formal determnation within 180 days of the filing of
the conplaint, the Petitioner was entitled to seek an
adm nistrative or civil renedy as an aggrieved party as there
was "cause" to pursue the case further. The subsequent entry of
a Determ nation of Cause based upon the inference in Rule 60Y-
5.003(4), Florida Adm nistrative Code, does not revive or extend
the otherwi se stale claim

17. To conplicate the matter further, since the Petitioner
failed to pursue the claimat the end of the 180-day peri od,
Hospital adm nistration records may no | onger be in the control

or custody of the Respondent. It is undisputed that the

Hospital was privatized in 1998.



18. In this case, the Conm ssion gave the Petitioner
notice of its referral of the case to the Mam District EEOC.
It further advised the Petitioner that she could request a
review of that investigation within 35 days of its Letter of
Determination. No allegation as to when that determ nati on was
reached is set forth in the Anended Petition. Instead, the
Notice of Determ nation entered by the Comm ssion (approximtely
4 years, 3.5 nonths after the conplaint was filed) based its
concl usi on of cause on the agency's non-provision of
information. The first Petition for Relief filed by the
Petitioner clearly was beyond 4 years.

19. In Joshua v. Cty of Gainesville, 768 So.2d 432 (Fla.

2000), the court held that a civil action on a claim of
discrimnation was tinely filed under Section 95.11, Florida
Statutes. The court determ ned that clainmnts have 4 years to
assert a civil action for damages based upon an all egation of

di scrimnation. Based upon the Joshua rationale, the Petitioner
in the instant case is barred frompursuing a civil action in
this matter.

20. Simlarly, when extended to its next |ogical step,
based upon Joshua, it nust further be concluded that the
Petitioner may not file an adm nistrative action (the Petition
for Relief) outside the 4-year period. A final order providing

for damages and attorney's fees is enforced through a civil



court as would be any other judgnent. See Section 760.11(10),
Florida Statutes. Taken to an illogical conclusion, the
Petitioner could file a claim wait for any undeterm ned anount
of time, obtain a final order (based upon an inference of
cause), and attenpt civil enforcenent of a final order well
beyond the statutory limts on actions. Such absurd concl usion
woul d defeat the purpose of having limtations on actions.

21. In this case the Petitioner was given noti ce of the
Comm ssion's ability to reviewthe Mam District Ofice's EEOC
Letter of Determ nation. The Petitioner was advised to request
the review within 35 days. Wen the Conm ssion did not issue a
determ nation of cause within 180 days of the filing of the
conplaint, the Petitioner had a statutory right to seek an
adm nistrative review or file a civil action. 1In this case the
Petitioner did nothing to advance the case to either venue.
Accordingly, jurisdiction over the subject natter of these
proceedings is tinme-barred as a matter of |aw

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED t hat the Comm ssion enter a Final Oder

di sm ssing this cause.



DONE AND ENTERED t his 24th day of June, 2002, in

Tal | ahassee, Leon County, Florida.

J. D. PARRI SH

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

D vision of Adm nistrative Hearings
this 24th day of June, 2002.

COPI ES FURNI SHED,

Randy A. Fleischer, Esquire
4801 South University Drive, Suite 3070
Davi e, Florida 33328

Maryel | en McDonal d, Esquire

Departnent of Children and Fam |y Services
1317 W newood Boul evard, Building 2

Tal | ahassee, Florida 32399-0700

Ceci| Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Violet D. Crawford, Agency derk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.

10



11



